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Company of America, a corporation, to Petition 
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Company of America, a corporation. 


Parker & Company, Law Printers, Los Angeles. Phone TR. 5206. 


Woly Sutqytnser Ausdwog wneTol436d Jeputsyyeg oy9 0f edTYISNFUT SnNOTAQqO 
oud 4BUd pue UoTyYeTOeIdep fo 1044BU 944 04 UOTAZBAEPTSUOD TsBUOTYT pps 
GATS JYaANOO SeTQB.oUOoy STUY 3849 Upese esm ATYSeurBve SIOJeTeYyY om 
*£1004 eB yons U4tT™M pideg EN og UT JUSIIPUSTIe US pega yTused eaey ATeans 
P[NOM 44aNO0O [BTIQZ 92 ‘peqonb asnf eSessed eyy UT Yoo. 47 YOoTUM 
uoyatsod ey. ueye4 pey AUedMOHD SoUBINSUY [easuey 91. JI 


*UUNTOO BUOIM ey UT UoTyeyoeadep 

qnd em *4ano0o [TeT1I4 949 SFOJeq oseo ayy BSuTQUesoad uy fesneoeq 
peztteued mou ptnoys em feotqsnf uy ‘Aym oes qouued em STT WeqgT Jepun 
zedead uweeq eAGY PTNOM UOoTAZeTOSeIdep 4844 UOTSSTUpSs pepuBYy-4qjJeT eB qnq 
SutyiAue se ATUOeT 34 UT QUeTIe4Beqs eY44 ENAaIZSUOD YOUUBO eM BOUTS 

‘pu2a {II Weyl yqyyM uoTYosuUOS UT UoTAystToeidep Aue Jept~suod you ptp 
42n00 [TBTI4 94d 4849 ‘uyese ‘smoys ATaAeeTO SITeASMOy ‘prOdeI EU, 


u*3T TepTsuoo os pTp yanoo Tsetd4 eu4 43% peumsead oq 04 ST 44 SIT 
weqrT aepun pestepysuoos ueeq sABYy p[Noys uoTAstToeddep Aue JI, 


*7 esed UO punoy feousqUueS BUIMOTTOJ 64 st 
Ajder 9dyqgue eyy go ‘zJeaemoy ‘quUemE4e4S [Tensnun 4souU oy 


*queTd eud jo uotqyzod e 04 ATuO pet{Tdda uoyzyzonaAAsep ey. 489 SQtupe 
JTOS4T wOoTsemy jo Auedwop eouRANSU] [vaeusegQ "BOoTIeuy Jo Auedmop 
eougmMsul Teaqeueg eyg Aq uodN peT[Tel essed e844 UT SBM Stet se 
IBq 98 eseo out ut AQATedoId ey Jo UoTQonaAYsep [BIO B 2O0U SEM 
ereuy ‘smous ATIBETO pxooer 844 Se fesnvoeq Jeq 46 9S80 3844 UT 
UOTYENYITS SY OF STQuoT{Tddse you st ‘Bsotiseuy jo AuedwmoN eouvdInsul 
TR OHaS: ayy go A[dea ey jo 4 eSeud uo 04 pedaaejer ‘EGE 48 
“(7°V°O°O) *"dIOD T#0OD VOTPoUsg °A *OD SOUBINSUTL 
XTUSOUG-AITLEPIA JO eseo 0qq ‘suoseed I9y4O 04 UOTITPpPe UT *4e44 
qno qutod 04 peutTerqsuov [eer op em fSuyieeyed aoj uot 4T qed 
6 04 ATAedT B OF puodsed ATTISUTPdJO YOU pPTNOM OM eT TU 


"OO UMeTOI4ed JepuTjuyeg “sa 
BOTIeUY JO *OO souURINSUI [TedteUuey - 467OT “ON 7208 


;UeUeTAUSy 
*BTUIOJTTs9 ‘oostTousizg uss 


sTveddy Jo 4mMo0N 4INOATO *S *p 
eyu4 Jo sespne eTqeaouoy su] 


TH6T £9 10Q04d9 


TVO “SHTRONVY SOT 
400199 BuTIdg yqnos 964 


AHNNGd GOUOUD 


— 


ET 


Re: No. 10494 ~2- October 6, 1944 


a technical position of the insurance company be rectified. 
Respectfully submitted, 


CHORGE PENNEY 
JEAN WUNDERLICH 
HARL GLEN WHITEHEAD 


Jw/s 

ec-Schell & Delamer 
1212 Bartlett Bldg., 
Los Angeles, Calif. 


No. 10494 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


GENERAL INSURANCE COMPANY OF AMER- 
IcA, a Corporation, 
Appellant, 


US. 


PATHFINDER PETROLEUM COMPANY, a Cor- 
poration, 
Appellee, 


and 


PATHFINDER PETROLEUM COMPANY, a Cor- 
poration, 
Appellant, 
US. 


GENERAL INSURANCE COMPANY OF AMER- 
ICA, a Corporation, 
A ppellee. 


Reply on Behalf of Appellant, General Insurance 
Company of America, a corporation, to Petition 
For Rehearing. 


eel 


Because of two misstatements of fact contained in the 


petition for rehearing filed in the above entitled matter 


- = 


by Pathfinder Petroleum Company, a corporation, we re- 
spectfully request permission to file this reply to said pe- 
tition. 

I. 


Petitioner claims that if, under Item I of the policy, 
depreciation is deducted from gross profits in arriving at 
net profits, then that depreciation should be allowed as an 
item of fixed charge under Item II of the policy, and that 
consequently it does not matter whether depreciation is 
taken into consideration as (petitioner claims) it would 
not affect the final result. 


Petitioner then says on page 6, “In conformity with 
the theory on which this case was tried without objection, 
depreciation should be eliminated from the fixed charges, 
and by the same token it not be deducted from the profits.” 
(Italics in petition. ) 

We emphatically deny that the case was tried on any 
such theory. It has always been the contention of appel- 
lant, General Insurance Company of America, that de- 
preciation is an item of current expense, and is one of the 
items which must be deducted from gross profits in order 
to arrive at net profits. In fact this contention was very 
strongly urged upon the trial court at all times during the 
trial of the case, and was also urged all through our briefs 
upon appeal. 

Thus, we would refer the court to page 303 of the 
transcript on appeal where the following appears: 

“Mr. Delamer: We claim in estimating whether or 
not you made any profit you must consider deprecia- 
tion. You have not considered depreciation in ar- 
riving at what you claim to be the net profit.” 


= 


Likewise, we would call the court’s attention to defend- 
emits Exhibits C & D (Tr. pp. 126 and 127, 346 and 347], 
showing the relationship between profits with and with- 


out depreciation and selling prices. 


Likewise, on page 36 of our opening brief, we made 


the following direct statement: 


“Depreciation must, however, be taken into con- 
sideration. It is an item of expense of doing business 
like any other item and may not be ignored. (Fidel- 
ity-Phemx« Insurance Co. v. Benedict Coal Corp. 
(@.C.A. 4), 64 Fed. (2d) 347 at 353)” 


Again, in view of the fact that we contended that the 
trial court did not deduct depreciation in arriving at the 
net profits, but that such depreciation should have been 
so deducted, all of the figures in our briefs were given 


with and without depreciation. 


Likewise, we contended in the trial court that deprecia- 
tion occurring before the fire did not continue thereafter 
since destroyed property did not depreciate. Thus, we 
introduced evidence as to the portion of the plant which 
was destroyed by the fire [Tr. pp. 226-229], and also ex- 
pert testimony that depreciation after the fire would not 
be the same as depreciation before the fire [Tr. p. 370]. 


Evidence of the amount of depreciation was introduced, 
and this court has held that the trial court did not allow 
an erroneously small item of depreciation as a deduction 
from gross profits. What, if any, allowance the court 
made under Item II for such depreciation as would con- 
tinue after the fire cannot be determined from the record 
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in view of the peculiar basis adopted by the trial court 
in arriving at its judgment under Item II of the policy. If 
any depreciation should have been considered under Item 
II, it is to be presumed that the trial court did so con- 


sider it. 


As said by this court in its opinion (page 8) in atfirm- 
ing that portion of the judgment of the trial court with 
netenerice to ftem 2: 

“There is no showing of prejudice in the amount 


awarded. On this ground we sustain the award of 


$7,348.63.” 


In this connection we would again call this court’s at- 
tention to the case of Fidelity-Phemxz Insurance Co. v. 
Benedict Coal Corp. (C.C.A. 4), 64 Fed. (2d) 347, at 353: 

“And we agree with the learned judge in his deal- 
ing with depreciation and depletion under the heading 
of fixed charges. Depreciation on property which has 
been destroyed is not to be allowed as a fixed charge, 
even though it must be considered in estimating prof- 
its which would have been earned if the business had 
gone on; for manifestly property which has been de- 
stroyed cannot depreciate.” 


We repeat our statement and the record, both in the 
trial court and on appeal, substantiates that statement, 
that this case was Not tried upon the theory, or any 
similar theory, that depreciation should be eliminated 
from the fixed charges and by the same token it not be 
deducted from the gross profits in order to arrive at net 


profits. 


ee 
it. 


Petitioner also states: 


“We believe that these portions of the opinion are 
plain and that, in conformity therewith, the total 
amount of the judgment thereunder is the sum of 
$7,348.63 on account of fixed charges, and $3,901.15 
on account of the polymerization plant, or a total of 
$11,249.78 plus interest. To our surprise, however, 
we find in discussions with the attorneys for the in- 
surance company, that they construe the closing 
paragraph of the court’s opinion to mean that the 
question of the profits on the polymerization plant 
must be relitigated.” 


Again petitioner has misstated our position. 


We understand this court to have held that had there 
been no fire the use of the polymerization plant would 
have saved to the plaintiff the sum of $3,901.15, which 
would not have been saved to the plaintiff had it not been 
for such polymerization plant. 


We understand the decision of this court to be that in 
arriving at the profit or loss which the plaintiff would 
have made or sustained during the suspension period had 
it not been for the fire, this saving of $3,901.15 must be 
taken into consideration. 


We do not understand the decision of this court to be 
that the plaintiff is entitled to the sum of $3,901.15 as a 
separate amount to be recovered by it so that in any event 
it should recover this amount of $3,901.15 under Item I 
of the policy in addition to the $7,348.63 under Item II 
of the policy. 
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We understand the decision of this court to be that 3, 
under Item IJ, taking this $3,901.15 into consideration, the 
plaintiff would have made a net profit during the sus- 
pension period, then the plaintiff is entitled to such net 
profit in addition to the fixed charges and expenses of 
$7,348.63 under Item II of the policy. 


On the other hand, we also understand the decision of 
this court to be that if, notwithstanding the allowance of 
$3,901.15 on account of the polymerization plant, the 
plaintiff nevertheless would still not have made any net 
profit during the suspension period, then the plaintiff is 
entitled to no recovery under Item I of the policy, but is 
limited to the recovery of its fixed charges and expenses 
under Item II thereof, which fixed charges and expenses 
are now fixed by the judgment of the trial court, affirmed 
by this court, in the sum of $7,348.63. 


WHEREFORE, it is respectfully submitted that the 
petition for rehearing should be denied. 


Respectfully submitted, 
W. O. SCHELL, 


GERALD F. H. DELAMER, 


Attorneys for Appellant, General Insurance 
Company of America, a corporation. 


